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Introduction

This discussion paper is based on a comprehensive report on the South African legal system
entitled South Africa: Justice Sector and the Rule of Law (the main report). The main report is the
product of a year-long, questionnaire-based research project that solicited views and informa-
tion from across civil society. It is one of a series of reports on South Africa and other African
countries to be produced by AfriMAP, a project of the Open Society Foundation (OSF) that is
being run in conjunction with OSI’s foundations in Africa (for this report with the Open Society
Foundation for South Africa).

The idea behind AfriMAP is to conduct an audit of African governments’ compliance with
African and international standards on human rights and good governance, including the com-
mitments made in national constitutions. The reports are intended to be a resource for human
rights activists in the countries concerned, and for those working in other African countries, to
improve respect for human rights and democratic values on the continent.

This discussion paper is not a summary of the main report, which should be read in its own
right. Rather, it aims to draw together information and arguments from the main report under
the following five headings:

e South Africa’s record in ratifying, domesticating and reporting under international
human rights treaties

e The independence of the judiciary and the National Prosecuting Authority

e The implementation of laws

¢ Crime and punishment

e Access to justice.

These areas have been identified as the five most important areas of concern emerging from the
main report. The purpose in highlighting them in this discussion paper is twofold. First, we hope
that this will assist government in identifying the main issues that still need to be addressed in
transforming the South African legal system from one based on the principle of racial superiority
to one based on the principle of democracy and justice for all. Secondly, we hope that this paper
will stimulate discussion about the role of civil society in assisting government to achieve this
goal, and in holding government to account in the event that it falls short.

SOUTH AFRICA: JUSTICE SECTOR AND THE RULE OF LAW 1
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|: International human rights treaties

South Africa has played a significant role in the globalisation of human rights, first during the
pre-democratic era, when the language of human rights was mobilised in opposition to apart-
heid, and thereafter in the design of its two post-apartheid constitutions. The 1996 Constitution,
in particular, is recognised as one of the most sophisticated and human-rights friendly constitu-
tions in the world. South Africa’s reputation in this regard, however, is based on the strength of
its domestic human rights regime. At the international level, South Africa has not lived up to its
own high standards in at least three respects: its failure to ratify several important international
human rights treaties, its failure to enact certain other treaties into law once ratified, and its poor
record in reporting on its adherence to those treaties to which it is a party. This section briefly
explores the constitutional provisions on the application of international law before examining
South Africa’s record in these three areas. It then posits two possible explanations for South
Africa’s mixed record in complying with the procedural steps required to give effect to its support
for the international human rights law regime. On the basis of this analysis, various recommen-
dations are made about what needs to be done.

Section 39(1)(b) of the 1996 South African Constitution provides that, when interpreting
the Bill of Rights, ‘a court, tribunal or forum ... must consider international law. Although this
provision has not resulted in international law being considered as much as might have been
expected, the Constitutional Court has been more open to international law arguments than
many other courts of equivalent status. According to one review, the Constitutional Court has
considered international law in detail in 14 per cent of cases decided during the first decade of its
existence. Although this percentage is perhaps lower than might have been expected, given the
injunction in section 39(1)(b), it is still far higher than the percentage in most other countries.

Unfortunately, the record of the political branches of government in supporting the inter-
national human rights regime is less impressive. The main provision dealing with this issue
is section 231 of the Constitution. This section draws a distinction between the negotiation
and signing of international agreements, which is an exclusively executive function, and the
ratification and domestication of such agreements, which depends on a measure of co-opera-
tion between the executive and the legislature. With the exception of agreements of a ‘techni-
cal, administrative or executive nature’ (for example, agreements relating to the activities of
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the World Health Organisation), an international agreement is not binding on South Africa
unless it has been approved by resolution of the National Assembly and the National Council
of Provinces. For an international agreement to become law in South Africa, it must further be
enacted into law by national legislation.

Since the transition to democracy in 1994, South Africa has become party to five of the most
important treaties in the international human rights system: the International Covenant on Civil
and Political Rights; the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment; the Convention on the Elimination of All Forms of Discrimination
against Women; the International Convention on the Elimination of All Forms of Racial
Discrimination; and the Convention on the Rights of the Child. However, South Africa—in
common with most countries that receive rather than send migrant workers—has not as yet
signed the International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families. It has also failed to sign the Optional Protocol to the Convention
on the Elimination of All Forms of Discrimination against Women (which allows individuals
to lodge complaints with the United Nations), and the Optional Protocol to the Convention
against Torture (which seeks to establish a system of international visits to sites where people
are detained). Three other important treaties have been signed but not ratified: the International
Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Political
Rights of Women, and the Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict. As noted above, South Africa is widely and justifi-
ably seen as a world leader in the field of human rights law. Its failure to become a party to these
treaties is therefore disappointing. Given the inclusion of an extensive list of social and economic
rights in the 1996 Constitution, and the high proportion of women in Parliament, South Africa’s
failure to ratify the ICESCR and the Convention on the Political Rights of Women (one of the
earliest adopted by the UN system) is particularly perplexing.

Another cause for concern is the fact that, until very recently, there has been no systematic
process in South Africa for enacting international human rights treaties into national legislation
once these have been ratified. Where domestication of international treaties has occurred, it has
been on an ad hoc or partial basis. Thus, for example, the Promotion of Equality and Prevention
of Unfair Discrimination Act adopted in 2000 partially enacts the International Convention on
the Elimination of All Forms of Racial Discrimination, and the Childrer's Bill, which was due for
enactment in 2005, will go some way towards particularising the Convention on the Rights of
the Child to South African circumstances. But these legislative measures have not resulted from
a systematic attempt to bring South Africa’s domestic human rights regime into conformance
with its international law obligations. Rather, they are the result of sectoral law reform develop-
ments. There are signs, however, that this situation is beginning to improve. As indicated in the
main report, since 2004, the Department of Justice and Constitutional Development (DoJCD)
has begun taking steps to ensure that all human rights obligations arising under international
treaties are domesticated, where compatible with the 1996 Constitution. This process should
be encouraged. It also needs to be supplemented by a more systematic mechanism to ensure
that existing laws that conflict with South Africa’s international treaty obligations are identified,
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removed or amended.

Of even greater concern, perhaps, is the fact that South Africa has on occasion failed to fulfil
its reporting obligations under international human rights treaties. For example, after submitting
its initial report in 19938 to the African Commission on Human and Peoples’ Rights, South Africa
has failed to submit two subsequent periodic reports on schedule. At the time of writing, South
Africa had also not yet submitted its initial and periodic reports to treaty bodies of the Convention
against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment, and
the International Covenant on Civil and Political Rights. On the other hand, South Africa has
submiitted initial reports on its adherence to the following conventions: the Convention on the
Rights of the Child (report submitted in 1997), the Convention on the Elimination of All Forms
of Discrimination against Women (1998) and the International Convention on the Elimination
of All Forms of Racial Discrimination (2004).

Overall, it is fair to say that South Africa’s record in ratifying, domesticating and reporting
on its adherence to international human rights treaties is fairly mixed, especially when one takes
into account the prominent role it has played in the international community in promoting
human rights, and the strides made at the domestic level in enacting a comprehensive human
rights regime. There seem to be two possible explanations for this state of affairs: either the
national executive has simply been remiss in not putting into place systematic mechanisms
through which South Africa’s undoubted commitment to international human rights law can
be demonstrated, or there is some conceptual, practical or legal difficulty in demonstrating that
commitment.

As to the first possibility, it would appear that the lack of a dedicated unit in government
to draw up the various reports required by the international human rights treaties to which
South Africa is party is a contributing factor in its failure to submit these reports on schedule.
At present, the International Affairs directorate within the DoJCD is responsible for compiling
these reports. Its inability to perform this function properly suggests that the capacity of this
directorate needs to be strengthened, or indeed that a separate, dedicated directorate needs to be
created, either in the DoJCD or elsewhere.

As to the second possibility, the following points need to be made. Precisely because South
Africa has made such rapid strides at the domestic level in enacting a comprehensive human
rights framework, its compliance with the procedural steps consequent to its commitment to the
international human rights regime may have lagged behind. To give just one example: ratifica-
tion of the ICESCR would require South Africa to report on progress made in realising a range of
rights, including the right to housing, food and healthcare. It is the inclusion of these very rights
in the 1996 Constitution that give that document its progressive character. On the one hand,
this means that there may be an understandable feeling on the part of government that South
Africa has already gone further than many other countries in demonstrating its commitment to
the fulfilment of these rights. On the other, there is the practical difficulty of complying with both
sets of obligations simultaneously.

According to the Constitutional Court’s decision in the Groothoom case (see Section III,
Implementation of new laws), the South African state’s obligation under the 1996 Constitution
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is to devise and implement reasonable laws and policies aimed at the progressive realisation
of economic and social rights. However, the UN Committee on Economic Social and Cultural
Rights (CESCR), which is responsible for monitoring the ICESCR, takes a different approach,
based on the idea that states have an absolute obligation to fulfil a ‘minimum core content’ of
these rights, before progressively raising the level of protection. Satisfying the minimum core
content of a right as required by international law and meeting the Constitutional Court's reason-
ableness standard will not always require the same policy choices and implementation strategies.
There is arguably, therefore, a substantive reason why ratification of the ICESCR needs to be
carefully considered. In the case of the Migrant Workers Convention too, South African law and
practice is likely to be found to be in conflict with the international standard in certain respects,
and a review of compatibility is thus legitimately called for.

To this extent, the South African government’s reluctance to commit itself to international
obligations that it may not be able to comply with shows an admirable intention to take interna-
tional law seriously, unmatched by many other states. However, in the case of economic and social
rights, it seems unlikely that the CESCR would condemn South Africa for adopting an approach
to realising economic and social rights that complies in the first instance with the Constitutional
Court’s reasonableness standard, and thereafter, to the extent possible, with the standards laid
down by the CESCR. The ICESCR is a crucial component of the international human rights law
regime, embodying the view that first and second-generation rights are indivisible and mutually
supporting. South Africa has been a major proponent of this view, and therefore ought to ratify
the ICESCR for this reason alone. As the Constitutional Court observed in Kaunda v President of
the Republic of South Africa (2004), the ‘ratification of international human rights instruments is
a positive statement by the government to the world and to South African nationals that it will act
in accordance with these instruments if any of the fundamental human rights enshrined in the
international instruments it has ratified are violated’. By the same token, the non-ratification of
an important international human rights treaty may create the impression that the government
is not committed to the rights it contains.

It is therefore recommended that the South African government should move with all
deliberate speed to ratify the ICESCR and other outstanding international treaties, including the
Convention on Political Rights of Women and the Convention on Migrant Workers, undertaking
reviews of national law and practice where necessary. If the government has substantive reasons
for non-ratification or non-domestication, South Africa’s citizens are entitled to know what these
reasons are, so that they can be subjected to public debate. Even if there are instances of direct
conflict between South Africa’s obligations under international law and its domestic constitu-
tional obligations, these can only provide a partial excuse for its failure to act proactively over the
last decade. And, of course, the failure to fulfil state reporting obligations under a treaty that has
been ratified is not excusable. South Africa’s position in the world as a significant beneficiary
of, and contributor to, global human rights discourse requires it to lead by example in commit-
ting itself to all the major human rights instruments and scrupulously adhering to its reporting
obligations under them.
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1. Independence of the judiciary and
the National Prosecuting Authority

One of the key requirements of the rule of law is that the courts and the state prosecution services
be independent from the executive and other forms of political interference. Although the doc-
trine of separation of powers is well entrenched in the 1996 Constitution and recognised by the
courts, the true measure of the independence of the judiciary and the state prosecution services
lies in the way these institutions relate to the executive and other organs of state in practice. This
section examines South Africa’s record in this respect.

A. Independence of the judiciary
In South Africa, public discussion of the independence of the judiciary is inevitably intertwined
with the need to transform the racial and gender composition of the judiciary. This point is well
illustrated by the heated debate that followed the ANC National Executive Committee’s state-
ment, in January 2005, that the ‘collective mindset of the judiciary needed to be transformed
in keeping with the ‘vision and aspirations’ of the majority of South Africa’s population. This
statement, which the ANC subsequently made clear was intended to stress the continuing
importance of transforming the judiciary, was interpreted by many as a direct attack on the inde-
pendence of the judiciary. Although the debate has since died down, there remain two lingering
concerns about judicial independence in South Africa. On the one hand, the fact that both the
superior and the lower courts are still dominated by white men feeds a popular perception that
judges and magistrates are not ‘independent in the sense of being free from racial or gender
bias. Thus, in a number of criminal cases, white male judges and magistrates have been accused
of wrongly failing to convict persons charged with inter-race crimes, or of failing to impose
adequate sentences. On the other hand, the government’s stated commitment to rapid racial
and gender transformation of the judiciary has given rise to a concern in some quarters that
competent white male lawyers are being unfairly excluded from appointment to judicial office,
especially the High Court. Indirectly, this concern also involves judicial independence, in so far
as the appointment of young, inexperienced black judges and magistrates allegedly reduces the
capacity of the judicial branch of government to resist legislative and executive pressure.

Given this context, any analysis of judicial independence in South Africa needs to begin
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with some basic information on the progress made with the transformation of the judiciary. The
main report indicates that just over half of South Africa’s 207 superior court judges are white
men. More glaringly, perhaps, there are only 28 women of all races on the superior court bench.
The apex Constitutional Court, with five black men, one black woman and one Indian man
out of a complement of eleven, is one of the more racially representative courts in the country,
although even here women are still badly under-represented. The racial and gender composition
of the magistrates’ courts is slightly better, with transformation having started from a higher
base. Thus, 903, or just under half, of South Africa’s 1 822 magistrates are white, with 250 white
female magistrates. Indian female magistrates outnumber Indian male magistrates by 77 to 47,
and there are 678 black magistrates, of whom 178 are women. Five of the ten Regional Court
Presidents are black, one is a coloured female and one an Indian female. Whites, however, are
still over-represented among Regional Magistrates, the next most senior level, with 194 of the 305
Regional Magistrates coming from this population group.

This situation clearly places a great deal of pressure on the judicial appointments process,
which needs simultaneously to respond to the need for racial and gender transformation, whilst
maintaining high levels of professional expertise. At present, the appointment of judges is regu-
lated by the 1994 Judicial Service Commission Act, and sections 174 and 178 of the Constitution.
Section 174 outlines the basic structure of the judicial appointments process and section 178
prescribes the composition of the Judicial Service Commission (JSC), an independent body
set up to oversee the appointments process. In the case of High Court judges, the President
makes the appointment on the advice of the JSC, whereas in the case of ordinary judges of the
Constitutional Court, the President makes the appointment from a list of names supplied by the
JSC. This list may be supplemented on a one-off basis by the JSC if one or more of the vacancies
cannot be filled to the satisfaction of the President. The appointment process for the Chief Justice
and Deputy Chief Justice of the Constitutional Court, and the President and Deputy President
of the Supreme Court of Appeal, is slightly different, with the President, as head of the national
executive, only needing to consult the JSC and the leaders of political parties represented in the
National Assembly, before making his decision.

Given the central role played by the JSC in the judicial appointments process, much
depends on its composition. According to section 178 of the Constitution, the JSC is ordinarily
made up of 23 people: the Chief Justice, the President of the Supreme Court of Appeal, one Judge
President from the various provincial divisions of the High Court, the Minister of Justice and
Constitutional Development (or his or her nominee), two advocates nominated by the advocates’
profession, two attorneys nominated by the attorneys’ profession, one legal academic nominated
by academia, six members of the National Assembly (three from opposition party ranks), four
delegates from the National Council of Provinces (the upper house of Parliament), and four
presidential nominees. Because of the ANC’s dominant position in the National Assembly and
the National Council of Provinces, a majority of the JSC could conceivably be constituted from
persons over whose appointment the ANC has direct control, namely: the Minister of Justice
and Constitutional Development, three of the six members designated by the National
Assembly, the four delegates from the National Council of Provinces and the four persons directly
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designated by the President. Given the central role played by the JSC in the judicial appointments
process, and indeed the role played by the President himself in the appointment of the most
senior members of the bench, the fact that the JSC is capable of domination by the ANC could
be perceived as amounting to undue political influence over the judicial appointments process.
However, there are very few countries in the world where judicial appointments are not free of
political influence, and the ANC’s de facto control of judicial appointments, therefore, is not on
its own a reason to question the independence of the judiciary in South Africa. In any case, itis a
control that stems directly from the ANC’s overwhelming electoral majority won through a free
and fair election. It would be very difficult, and even unwise, to design a constitutional system
to prevent political-party control of judicial appointments in a situation where one party enjoys
more than two-thirds electoral support.

There is, however, one minor respect in which the process for judicial appointment may
be criticised—the fact that there is currently very little scope for civil society participation. As
indicated in the main report, the only room for civil society input at present (other than through
the legal profession) is in nominating candidates for appointment to the bench. Other than this,
civil society participation is restricted to the right to attend, but not ask questions, at JSC hearings.
Arguably, civil society should be given an opportunity to make formal submissions to the JSC
on nominated candidates and perhaps also to suggest questions that could be put to them in the
formal JSC interview. Of particular concern is the fact that the names of persons nominated for
consideration by the JSC, but not short-listed for interviews, are not published. This would be a
simple enough matter to remedy.

The system for appointment of magistrates—that is lower-ranking judges who gener-
ally do not proceed to a career on the high court bench—is different. In this case, all that
the Constitution says is that ‘other judicial officers must be appointed in terms of an Act of
Parliament which must ensure that the appointment, promotion, transfer or dismissal of, or
disciplinary steps against, these judicial officers take place without favour or prejudice’. The
two acts of Parliament regulating the appointment of magistrates are the 1993 Magistrates’ Act
and the 1944 Magistrates’ Courts Act. The first establishes the Magistrates’ Commission, which
considers all applications for vacant posts, transfers and promotions as well as matters relating
to misconduct by and dismissal of magistrates. The steps followed for these processes are gov-
erned by the 1994 Regulations for Judicial Officers in Lower Courts, promulgated under section
16 of the Magistrates’ Act. In essence, the Magistrates’ Commission makes recommendations
to the Minister of Justice and Constitutional Development, who then decides on appointments,
transfers or promotions of magistrates.

Before the Magistrates’ Act came into effect in 1994, magistrates were regarded as ordinary
civil servants, whose appointment and conditions of service were regulated by the Public Service
Act of 1984. The establishment of the Magistrates’ Commission therefore undoubtedly remedied
what would have been an unconstitutional state of affairs. Nevertheless, 21 of the 27 members
of the Magistrates’ Commission are still appointed in one way or another by the ruling party.
This, and other features of the statutory framework governing the magistrates’ courts, were
challenged in the Van Rooyen case. In a judgment handed down by the Pretoria High Court, the
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Magistrates’ Commission was found not to be sufficiently independent of the executive, mainly
on the basis of its composition. The Constitutional Court, however, overturned the decision,
stating that it could not be inferred from the mere fact that a majority of the Commission owed
their appointment to the ruling party that they would not perform their duties ‘with integrity.
This decision has been criticised on the grounds that it ignores the differences in composition
and functions between the JSC and the Magistrates’ Commission, and places too much weight
on the judicial review of magistrates’ court decisions by the High Court. As a practical matter,
however, the outcome of the Van Rooyen case appears to have foreclosed further discussion of
the independence of the magistracy in South Africa.

In addition to the judicial appointments process, a country's commitment to judicial inde-
pendence is typically measured by three indicators: the rules relating to judges’ terms of office,
including the procedures for removal of judges; the remuneration of judges and, in particular,
whether the executive has the power to reduce or suspend judicial salaries; and the degree of
institutional independence that the court in question enjoys.

As to the first issue, the Judges’ Remuneration and Conditions of Employment Act of 2001
provides that High Court judges, once appointed, hold office until the age of 7o, provided that by
this age, they have served a period of at least ten years active service. In the event that this is not
the case, they may continue to serve until such time as the ten-year period has been completed.
The Constitution provides that Constitutional Court judges are appointed for a non-renewable
term of 12 years, or until they attain the age of 7o years, whichever comes first. The tenure of
magistrates in office is governed by the Magistrates’ Act, which provides that a magistrate may
serve until s/he reaches the age of 65. At this stage, the Minister of Justice and Constitutional
Development may, after consultation with the Magistrates’ Commission, extend such an appoint-
ment for a specified period. These provisions clearly conform to internationally accepted stan-
dards of judicial independence.

The removal of judges is governed by section 177 of the Constitution, which provides
that a judge may only be removed from office before the expiry of his or her term of office on
grounds of incapacity, gross incompetence or gross misconduct, or if a two-thirds majority in the
National Assembly calls for such removal. These provisions, too, clearly conform to internation-
ally accepted standards of judicial independence. In addition, despite the calls for more rapid
transformation of the judiciary, and the allegations made about racial and gender bias, no judge
has been so removed since the enactment of the 1996 Constitution.

The position with regard to the removal of magistrates from office is somewhat different.
In this case, the Magistrates’ Act provides for the establishment of a complaints committee that
reports to the Magistrates’ Commission. The Commission then makes recommendations to
the Minister of Justice and Constitutional Development regarding the magistrate’s temporary
or permanent suspension. A magistrate may be removed from office by the minister upon
passage of a resolution by Parliament to that effect. In the Van Rooyen case, these provisions
were held to be constitutionally permissible, provided that government officials were not given
the power to exercise discipline over judicial officers, and that the Magistrates’ Commission was
decisively involved at every stage. At the time of writing, Parliament was awaiting the Magistrates’
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Commission's recommendations in relation to several instances of alleged misconduct by mag-
istrates.

The salaries, allowances and benefits of judges are determined by the President and must
be approved by Parliament. Importantly, judges’ salaries may not be reduced and, although
administered by the DoJCD, are reflected as a direct charge against the National Revenue
Fund. Magistrates’ salaries, by contrast, are set by the Minister of Justice and Constitutional
Development, and may be reduced by the legislature after consultation with the Magistrates’
Commission. Once again, in the Van Rooyen case, the Constitutional Court considered these to
be adequate safeguards against executive interference with the magistracy.

The institutional independence of the judicial branch as a whole is guaranteed by the
Constitution, which makes specific provision for the separation of powers between the judicial,
executive and legislative arms of government. In terms of section 165, the judicial authority of
South Africa is vested in the courts, which are ‘independent and subject only to the Constitution
and the law. The section further provides that ‘no person or organ of state may interfere with
the functioning of the courts’ and that ‘organs of state, through legislative and other measures,
must assist and protect the courts to ensure [their] independence, impartiality, dignity and effec-
tiveness'.

Overall, the constitutional and legislative provisions regulating the appointment, terms of
office, remuneration and institutional independence of the judiciary, with some minor reserva-
tions about the procedure for the appointment of magistrates, clearly comply with international
standards. Until recently, therefore, despite the concerns raised by the need to transform the
composition of the judiciary, the issue of judicial independence itself was not a cause for concern
in South Africa. In the first quarter of 2005, however, the Minister of Justice and Constitutional
Development announced that she planned to introduce a series of bills to Parliament in 2006
that will directly affect the independence of the judiciary. The bills are: the Superior Courts Bill,
the Judicial Service Commission Amendment Bill, the Judicial Conduct Bill and the Justice
College Bill. The collective aim of these bills is to rationalise the superior court structure in South
Africa, to strengthen procedures for the investigation of complaints against judges, and to extend
existing arrangements for magistrates’ training to judges. Although on the whole welcomed by
civil society, certain aspects of these bills have been subjected to vigorous criticism, including
arguments that some of the provisions in the bills are unconstitutional. In response, the Minister
of Justice and Constitutional Development has indicated that an amendment to section 165 of
the Constitution would not be out of the question. Since that provision is generally regarded as
the linchpin of judicial independence in South Africa, it is worth briefly considering the recent
legislative reform proposals in order to assess whether they are indeed something that civil
society ought to be concerned about.

The Superior Courts Bill, in particular, has been very controversial. The long title to this
bill states that it is intended: ‘to rationalise, consolidate and amend the laws relating to the
Constitutional Court, the Supreme Court of Appeal and the High Court of South Africa; to
incorporate certain specialist courts into the High Court of South Africa; to make provision for
the administration of the judicial functions of all courts; to make provision for the administrative
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functions and budgetary aspects relating to the functioning of all courts; to make provision for
the making of rules for all courts; and to provide for matters incidental theretd. These seem-
ingly innocuous purposes provoked a storm of discussion when the bill was made public. The
main issue in contention appears to be clause 15(1), which provides that ‘The Minister exercises
final responsibility over the administrative functions of all courts referred to in section 165 [this
should read section 160] of the Constitution, including the budget and finances of all courts'.
Traditionally, such issues as the assignment of judges to cases, and everything else connected
to the adjudicative function of courts, have been administered by the most senior member of
the court in question. The concern expressed has been that in trying to improve the efficiency
of courts in South Africa by relieving judges and magistrates of some of their administrative
duties, the minister will exercise her powers under clause 15(1) too vigorously, thereby threaten-
ing judicial independence. Unfortunately, in some cases, this concern has been expressed as
though ministerial interference with the strictly adjudicative function of courts were already a
fait accompli, rather than a danger to be guarded against. This in turn has prompted firm denials
from the minister, which have made open, reasoned discussion of the real issue difficult.

The other aspect of the Superior Courts Bill that has attracted attention is the provision
for ministerial involvement in the making of court rules, including rules of procedure. This
provision appears to run contrary to section 173 of the Constitution, which provides that ‘the
Constitutional Court, Supreme Court of Appeal and High Courts have the inherent power to
protect and regulate their own process’. Once again, however, the actual extent of political inter-
ference with the independence of the judiciary will depend on how this provision is interpreted
and applied. It may be, for example, that the minister will simply enact rules that the courts
largely have devised themselves. Alternatively, the process of drafting the rules that govern court
procedure could be a more co-operative, consentual one between the courts and the minister, and
in which the courts are still given the opportunity to provide substantial input.

The objections to the other bills concern the extent to which the executive may properly be
involved in the disciplining of judges for misconduct that falls short of the grounds for dismissal
contemplated in section 177 of the Constitution, the manner in which complaints against judges
should be investigated, particularly in the current context of rapid transformation of the judiciary,
and the extent of executive influence over judicial training, especially of High Court judges. Here,
too, much of the detail and practical effect of these provisions is still uncertain, and it is therefore
too early to say whether the independence of the judiciary is indeed seriously threatened. The
proper role of civil society at this stage, therefore, is to make use of all formal opportunities that
are provided for influencing the content of these provisions, and to insist on these opportuni-
ties being made available where government is seen to be failing to consult. As the legislative
process unfolds, the crucial issue, for both government and civil society, should be to ensure that
the provisions that are eventually adopted make a clear distinction between the administration
of courts, which the executive may legitimately seek to control, and the adjudicative functions of
courts, the control of which should be left to the judiciary.
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B. Independence of the National Prosecuting Authority

One of the most politically explosive issues in South Africa, and the first real test of its commit-
ment to constitutional democracy, has concerned the so-called ‘Schabir Shaik trial, in which
the accused, Mr Schabir Shaik, was found by the Durban High Court to have been involved
in a ‘generally corrupt relationship with the then Deputy President, Mr Jacob Zuma. Shortly
after this decision was handed down, the President ‘relieved’ the Deputy President of his duties.
Independently of this, the National Prosecuting Authority (NPA) instituted two charges of cor-
ruption against Mr Zuma.

In the political storm that followed the Deputy President’s dismissal and indictment, allega-
tions were made that the President had abused the NPA for private political purposes. These
allegations are currently being investigated by the ANC. It is nevertheless instructive to examine
the constitutional and legal provisions pertaining to the independence of the NPA to see whether,
at an institutional level, there might be any basis for this view.

Section 179 of the 1996 Constitution establishes the NPA as an independent body with
the authority to institute criminal proceedings on behalf of the state. In terms of section 179(4),
national legislation must ensure that the NPA exercises its functions ‘without fear, favour or
prejudice’. (The 1998 National Prosecuting Authority Act (the NPA Act) has since been enacted.)
In terms of section 179(5) of the Constitution, the functions of the NPA are to determine a
prosecuting policy, which must be observed in the prosecution process; issue policy directives;
intervene in the prosecution process when a policy directive is not followed; and review decisions
to prosecute or not to prosecute.

Section 32(b) of the NPA Act explicitly provides that no organ of state shall improperly
interfere with, hinder or obstruct the prosecuting authority in the exercise and carrying out of the
powers, functions and duties of the National Director of Public Prosecutions (NDPP). Political
responsibility over the NPA rests with the Minister of Justice and Constitutional Development,
but the NDPP has independence in undertaking his or her tasks. The Department of Justice and
Constitutional Development is responsible for prosecutors’ salaries and other operational costs,
and the NPA is represented on the Department's consultative board of directors. In terms of the
NPA Act, the institution is accountable to Parliament in relation to its powers, functions and
duties. The Act further provides that annual reports shall be submitted to the Minister of Justice
and Constitutional Development for tabling in Parliament. The NDPP is required to submit
reports to the minister on decisions taken on cases and the prosecution policy and directives.

Under its first head, Mr Bulelani Ngcuka, the NPA adopted a robust approach to prosecutions
and, in general, there is no evidence of executive interference in the prosecution services during
his term of office. Mr Ngcuka was, however, accused of abusing his position by announcing, in
August 2003, that while there was a prima facie case against the Deputy President for corruption,
the prosecution services were not confident of securing a conviction and would accordingly not be
instituting charges. This announcement was later investigated by the Public Protector, who found
that Mr Ngcuka had infringed the Deputy President’s right to dignity. The Public Protector’s report
was adopted by an ANC-dominated parliamentary committee, in which Mr Ngcuka was denied a
hearing despite requests by members of opposition parties to hear him.
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In the meantime, the former Minister of Transport, Mr Mac Maharaj (a member of the ANC
who was also being investigated by the office of the NDPP), and Mr Mo Shaik (the brother of
Schabir Shaik), accused Mr Ngcuka of having been a spy for the apartheid government, implying
that the investigation into the relationship between Schabir Shaik and the Deputy President was
the result of obligations to his former paymasters. A commission of enquiry under Judge Joos
Hefer cleared Mr Ngcuka of this allegation in January 2004.

Mr Ngcuka resigned in September 2004. His successor, amidst intense media pressure,
reversed the NPA’s decision not to prosecute the Deputy President, and two charges of corrup-
tion were instituted. Since then, a new political storm has erupted over a search and seizure
operation conducted at the Deputy President’s Johannesburg home and that of his two legal
advisers, with allegations being made that this operation was a fishing expedition improperly
carried out after charges had already been instituted. The Johannesburg High Court declared the
search warrant issued in respect of one of the former Deputy President’s legal advisers unlawful
in August 2005, and the lawfulness of the search and seizure operation in respect of the former
Deputy President and his other legal adviser are currently subject to judicial decision.

The entire episode surrounding the relationship between Mr Schabir Shaik and the
former Deputy President has thus far involved the NPA, two divisions of the High Court, the
Public Protector, a parliamentary portfolio committee, a commission of inquiry appointed by
the President, the President himself and the Deputy President. No other issue since 1994 has
required the participation of such a variety of institutions. Whilst the actual extent of political
manipulation of the NPA is still under investigation, therefore, the “Zuma affair’ has at least had
the positive effect of testing the robustness of South Africa’s state institutions and the impartial-
ity of the officials who serve in them. For example, when the ANC Youth League argued that the
judgment of the Durban High Court against Mr Schabir Shaik should be disregarded because
the judge concerned had once been a member of the Rhodesian Parliament, the South African
Human Rights Commission (SAHRC) was quick to condemn this statement for being based
purely on the race of the judge concerned, and not the actual content of the judgment. Incidents
like these are encouraging, since they indicate that the institutions of constitutional democracy
are beginning to function as authentic guarantors of the rules of fair democratic discussion.
Until recently, much of the relationship between the institutions established under the 1996
Constitution has been subterranean, in the sense that it has been worked out within the ANC,
beyond public view. The “Zuma affair, whilst alarming in some respects, has had the positive
effect of bringing the internal political dynamics of the ANC out into the public sphere, where
they can be discussed by all those affected.

At this stage, therefore, the independence of the state prosecution services does not appear
to be threatened. In particular, the constitutional and legislative framework appears to provide
adequate safeguards against political interference. Even if evidence of such interference does
begin to emerge, the true test will be whether existing state institutions rise to the challenge of
dealing with such allegations according to the standards set by the Constitution and the legisla-
tive framework.
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11: Implementation of new laws

The rule of law is a contested notion that has several different meanings. In South Africa, the
need to overcome the legacy of apartheid gives the rule of law a particular inflection, one that
emphasises the role of law in effecting social change. This in itself is not a new idea. What makes
the South African commitment to the rule of law different is the sheer scale and ambition of the
post-apartheid social transformation project. The legislative frameworks put in place since 1994
have not merely sought to regulate the exercise of state power; in a very profound way they have
also sought to transform unequal social and economic power relationships in accordance with
the Constitution's vision of a non-racist, non-sexist society.

Ten years after the transition to democracy, this approach to social transformation, and the
conception of the rule of law that goes with it, are coming under increasing attack. Although the
law-driven approach to social transformation was arguably dictated by the nature of the transi-
tion, and therefore to some extent not a matter of choice, the government is being criticised
for not moving fast enough. So much store has been set by the capacity of law to effect social
change that if that change does not occur, the rule of law’s place as a foundational constitutional
value may be imperilled. Indeed, there are already signs that poor South Africans are beginning
to become impatient with the pace of change, and that this is beginning to undermine popular
support for the rule of law.

In this context, South Africa urgently needs to redouble its efforts to make law-driven social
change work. There appear to be at least three aspects to this ongoing enterprise: improving
the technical quality of post-1994 legislation and the mechanisms put in place to monitor and
evaluate its impact; a more positive attitude on the part of the executive towards court judgments
handed down against the state, and due recognition for the way in which such judgments, far
from being setbacks, can be used to reveal and redress shortcomings in the legislative frame-
work; and the need to revisit the role of specialist courts in adjudicating claims made under
social-change legislation.

A. Improving the technical quality of new legislation
The advent of democracy in 1994 saw an almost frenetic attempt to rid the South African

statute book of undemocratic, inappropriate and racist laws, and to replace these laws with
statutes more in line with the needs of the majority of South Africa’s population, and of a more
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outward-looking, modern democratic state. There is widespread agreement that the first decade
of democracy represents a remarkable achievement in the depth and breadth of the laws enacted,
the generally progressive tenor of these laws, and the comprehensiveness of the issues covered.
At the same time, however, there is also a growing recognition that the legislative reform effort
was in some respects too ambitious, and that serious attention now needs to be paid to whether
post-1994 legislation is in fact achieving its objectives.

A renewed commitment to making law-driven social transformation work requires two
things: first, a more considered and technically sophisticated approach to the making of new
legislation and, secondly, greater efforts to monitor and evaluate the efficacy of existing legislative
frameworks. As to the first point, it is already apparent that the frenetic pace pursued in the first
decade of law making is beginning to slacken, and that far fewer acts of Parliament are being
passed now than was the case a few years ago. (For example, only 36 acts of Parliament were
passed in 2004, as against 136 in 1998.) This situation is to be welcomed: as a result of the efforts
made in the first decade of democracy, most sectors of South African society have now been com-
prehensively re-regulated, and it would be pointless to engage in a fresh round of law making
before the reasons for the slow pace of change in certain areas have been properly understood.

As to the second requirement, most national government departments have now set up
monitoring and evaluation (M & E) directorates to assess the impact of the legislation they
administer. In some departments, M & E is part of a systematic policy review process in which
regulation is periodically subjected to re-assessment. In other departments, M & E is in its
infancy, and capacity still needs to be built to integrate this function into the mainstream policy-
making process. In an ideal model, law making and M & E should be part of a continuous infor-
mation cycle in which the reasons for legislative failure are fed back into the policy process.

In addition, the government has recently recognised the need to reform its law-making
system, borrowing from the regulatory reform movement of the last twenty years in North
America, Europe and