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PREFACE

Preface

This monitoring report — “On the Road to the EU” — was prepared as part of the
Open Society Institute’s Network Women’s Program (NWP) “Bringing the EU
Home” Project. It is a three-year project (2004-2006) that aims to promote awareness,
advocacy, and enforcement of equal opportunity legislation at the national level and to
build the capacity of national actors in civil society to use EU-level gender equality
mechanisms effectively. The project further aims to help increase the importance of
equal opportunities on the European agenda.

The “Bringing the EU Home” Project stemmed from OSI's EU Monitoring and
Advocacy Program’s efforts to monitor the progress of candidate countries as they
prepared themselves for integration into the European Union and to ensure that they
met the Copenhagen political criteria, particularly in relation to the independence of
the judiciary, minorities’ rights, and anticorruption. This independent project was
developed to evaluate the status of accession countries from the perspective of the
acquis communautaire in the field of equal opportunities for women and men, which
accession countries are required to adopt and comply with.

In 2005, a new phase of the project — “On the Road to the EU” — was started. After
concentrating on new member states of and acceding countries to the EU," we started to
focus on the candidate and potential candidate countries from South Eastern Europe.
Albania, Bosnia and Herzegovina, Serbia and Montenegro, including Kosovo, are
potential candidate countries to the EU, while Croatia and Macedonia are already
candidates. To use their preparation period for EU membership effectively, NWP invited
seven South Eastern European nongovernmental organizations to join the “Bringing the
EU Home” Project. With this phase, the project aims to help raise the significance of
equal opportunities within the process of new and future accession negotiations, creating
a unique platform for candidate and potential candidate countries.

An assessment of the status of equal opportunities between women and men, de jure and
de facto, was carried out in the above seven entities. The EU directives on equal
opportunities provided the framework for monitoring and analyzing corresponding
legislation, institutions, and practices. The project focused on the directives related to the
principle of equal pay for work of equal value; equal treatment as regards employment;

! See the publications of the previous monitoring phases: Monitoring the EU Accession Process:
Equal Opportunities for Women and Men, Budapest: OSI, 2002; and Equal Opportunities for
Women and Men: Monitoring law and practice in new member states and accession countries of
the European Union, Budapest: OSI, 2005.
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protection of pregnant women, breastfeeding women, and women who have recently
given birth; and the situation of self-employed workers.

As a result of the assessment, seven monitoring reports were prepared. In this publication
you can find the summary of the results, while the full reports themselves are available
online.? To provide effective tools for advocacy at national and EU levels, the reports
outline specific areas of concern and issue clear recommendations to governments on
legislation, institutional mechanisms, policies, programs, and research initiatives. The
recommendations focus on how laws and their implementation in participating countries
should be in line with EU standards, to ensure that gender equality becomes a reality in
the countries monitored.

The Network Women’s Program worked in cooperation with the relevant members of
the International Gender Policy Network (IGPN) in this new phase of the project.

We would like to thank all individuals and partner organizations who were involved in
this monitoring project and whose invaluable contributions and support made the
publication of these reports possible.

Eva Foldvari
Senior Manager of the Network Women’s Program
Open Society Institute

Valdet Sala

Coordinator of the “On the Road to the EU” sub-project, 2005-2006
Consultant to the Network Women’s Program

Open Society Institute

2 See WWW.S0r0s.org/women.
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Trade union officials are familiar with the concept of gender based discrimination,
according to Ms. Rosa Popovic, union member and President of Women Today, a
trade union association for women, who nevertheless emphasizes the existence of latent
discrimination.

SECTION 3 — Factual Background with Regard to the Principle of
Equal Pay for Work of Equal Value: Related Research and
Statistics

A household survey’ showed an existing pay gap, where men with lower educational
qualifications (who have not graduated secondary school) earned EUR 185 per month,
compared to EUR 131 for women with the same level of education. Men with a
secondary school diploma earn EUR 274 net income as against women’s EUR 190,
while men who have earned degrees in higher education after graduating high school
earn EUR 329 compared to EUR 263 for women. The official Bureau for Statistics of
the Republic of Montenegro (the Bureau) has not conducted research specifically
regarding the principle of equal pay for work of equal value. Nonetheless, it is obvious
that both horizontal and vertical segregation are present in the labor market, since
women tend to be hired more often in social, health, and educational institutions,
which are underpaid. The Bureau’? is now conducting broad-based research regarding
women'’s rights that includes women aged between 15 and 49, and the results will be
available in early 2006. Generally speaking, the transition process and, its wake, black
market employment are responsible for the gender pay gap. Additionally, women in
Montenegro are occupying fewer decision making and executive positions. Likewise,
managers of successful companies are also men, which explains the inequalities in the
economic welfare of men and women. There are more men than women in better paid
positions, and in any position involving executive power women are outnumbered by
men, regardless of their educational background (only 20 percent of women occupy
decision making or managerial positions or are business owners.)"

The Human Rights Center of the Law School of the University of Montenegro
conducted research’ in early 2005 regarding women’s economic status. When asked
whether they received equal pay with men for performing the same work, 20 percent
responded that they “did not,” 12.94 percent reported that they “mostly did not,” 17.6

Conducted in October 2004 by the Institute for Strategic Studies and Prognoses.
Information available on the Bureau’s official website: www.montstat.cg.yu.

Research on Discrimination against Women in the Employment Process. 2002. Center for
Entrepreneurship and Economic Development.

On a sample of 1,000 women from the Northern, Central, and Southern Montenegro regions.
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percent believed they received equal pay, and 49.46 percent stated that “in general”
they were equally paid. The same research study also found that a large ratio of women
receive lower remuneration than the average monthly pay in the Republic of
Montenegro — 46.87 percent reported a monthly pay of between EUR 100 and EUR
200, whereas the average for the month of August 2005 was EUR 220.51, according to
the Bureau. By comparison, Bureau figures show that the cost of living in Montenegro
for the same period was EUR 102.4 per person.

Research by the Human Rights Center also showed that 73.27 percent of women
believed they were not adequately represented in trade union organizations.

Figures that came out of a round table event™ reveal that there are between 64,000 and
80,000 people employed in the black market in Montenegro, including a high number
of women. This state of affairs gives rise to a great many difficulties, as employees are
unable to take their grievances before court of law in the absence of a legal basis for
their employment. Additionally, lack of formal employment allows employers to
dismiss an employee at will, to deny him/her annual leave, sick leave, and all other
benefits provided under statutory measures.

The minimum wage in Montenegro is set by the government based on trade union
recommendation and in consultation with the Bureau about the cost of living. The
current minimum wage in Montenegro is EUR 50, and has not been changed/increased
since 2003 despite a significant rise in the cost of living. The minimum wage is the same
for both men and women.™

There can be no doubt that the equal pay principle is applied differently in the public
and private sector, with the difference generally depending on the type of employment.
Accordingly, women working in the private sector are often forced to accept working
conditions and jobs that do not meet standards for legal employment. This state of
affairs is rooted in Montenegro’s economic transition, the prevalence of the grey
economy, and high unemployment (the Bureau reports that 63,600 women were
employed in 2004).”” Private employers usually refuse to enter into a formal work
contract with women — with workers in general — since they would then have to pay all
necessary payroll taxes and insurance contributions (health, pension, social assistance,
unemployment). The representative of the women’s section of the trade union
association regards women in the black market as being the most vulnerable.

™ Held in February 2002, on the subject of “Women in the Grey Economy,” organized by the
Institute for Strategic Studies and Prognoses and the Women Today Association. Jasha
Tatar of the trade union association provided the information.

® The Government Decision on the Minimum Wage is published in OG RoM.
" The information is available on the Bureau’s official Website www.montstat.cg.yu.
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Research conducted specifically for the needs of this report in Montenegro’s largest
Court of First Instance’ has found that to date there has been no litigation on grounds
of gender discrimination in pay.” The absence of the equal pay principle in
Montenegro’s national legislation explains the absence of related law suits. The
problem of implementation will continue to persist even after the principle has been
incorporated into Montenegro’s legal order. Judging by the experience with
codification of family violence, it will take quite a while until all the participants in the
legal process become aware of the obligation that the principle imposes.

SECTION 4 — Conclusions. Areas of Concern. Recommendations
4.1 Conclusions

Despite the existence of the Labor Act as legal framework, Montenegro’s legal order
makes no reference either to the requirements of Council Directive 75/117/EEC, or to
any other means of protection vis-a-vis the equal pay principle. Research shows that
existing differences between average pay for women and men are rooted in horizontal
and vertical segregation in the labor market, and includes a gap in pay for equal work.
Additionally, not only are there no court (or any other) cases involving violation of the
principle of equal pay for work of equal value, but, ostensibly, women are not aware
either of the possibility of such discrimination, or of the possibility for taking action
against it.

4.2 Areas of concern

Women’s lack of knowledge regarding their rights and the workings of gender
discrimination makes them even more vulnerable and often turns them into victims.
Women do not react even when discrimination actually strikes, nor do they avail
themselves of existing (albeit inadequate) procedures. Additionally, since the principles
of the Council Directive®® have not been incorporated into Montenegro’s legal order,
there is no specific legal ground on which to seek protection — a disturbing state of
affairs.

’® Podgorica is the capital of Montenegro and the country’s largest city. The court has
jurisdiction for the entire municipality of Podgorica.

™ Information provided by Biljana Vuksanovi, Judge and President of the Court’s Civil
Division, during an interview, October 24, 2005.

8 75/117/EEC Directive.
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4.3 Recommendations

To ensure implementation of the equal pay principle, it should be integrated
into the national legal order. In and of itself the general principle of
nondiscrimination is inadequate to guarantee compliance with the principle.
Further, once adopted, this piece of legislation should provide for the adequate
procedures, measures, and legal retribution to ensure full implementation. The
optimal solution would be to have an independent and impartial body
involved solely in enforcing women’s rights in the economy and provide
genuine legal assistance and representation. For the time being, however, it
would be acceptable to inform the existing bodies (inspectorates, courts, public
administration bodies) about their international obligations regarding the
equal pay principle by organizing trainings and public education campaigns.

Legislation that explicitly incorporates the equal pay principle needs to be
enacted.

Independent bodies need to be granted authority to monitor compliance with
the principle.

Awareness raising campaigns need to be organized to educate employers and
employees on existing pay gaps between men and women and about the
principle of equal pay for work of equal value.
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EQUAL TREATMENT AT THE WORKPLACE: EMPLOYMENT,
TRAINING AND WORKING CONDITIONS

Council Directive 76/207/EEC of February 1976 on the implementation of the
principle of equal treatment for women and men as regards access to
employment, vocational training and promotion and working
conditions. Amended in September 23, 2002 through Directive
2002/73/EEC of the European Parliament and of the Council.

SECTION 1 — National Legal Framework Concerning the Principle
of Equal Treatment for Women and Men

1.1 General provisions

Although Montenegro’s legal framework provides for the general principal of
nondiscrimination, the concept of discrimination is neither used nor defined and the
concept of direct and indirect discrimination is missing.

The Constitution of the Republic of Montenegro® provides that “Everyone shall have
the right to work, to a free choice of occupation and employment, to just and human
conditions of work, and to protection during unemployment. Forced labor shall be
prohibited.” The Labor Act® contains the general principle of nondiscrimination,
which stipulates that

1. Employees are equal in practicing their rights deriving from employment,
regardless of their ethnicity, race, sex, language, religion, political or other
affiliation, education, social background, property ownership, or other
personal characteristic.

2. The Employer is required to observe the rights and equality of an employee in
protecting his/her rights, his/her privacy and dignity. The Civil Servants and
State Employees Act®® stipulates that “On the occasion of employment of civil
servants and state employees, the candidates shall have equal access to all posts
under equal conditions. Civil servants and state employees shall enter
employment based on a public announcement of the vacancy therefor.”®*

81 Article 52, the Constitution of the Republic of Montenegro, OG RoM, No0.48/92.
82 Article 3, the Labor Act.

8 Article 8 entitled “Equal Access,” the Civil Servants and State Employee Act, the Official
Gazette, N0.27/04.

# Ibid.
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